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The Mental Health Act 2007 
 
Last autumn Commissioners received a policy briefing (no. 16, Nov 2006) on the proposals of the Mental Health Bill.  The 

following is a revision of that briefing, updated to take account of the changes made to the Bill as it passed through 

Parliament.  The Lords’ final amendments to the Bill were accepted by the Commons on the 4 July 2007, and Royal Assent 

is expected this month. This briefing is an attempt to summarise the Bill’s provisions from the debates and parliamentary 

papers and does not have the sanction of the Mental Health Bill team.   

 
Part I – amendments to the MHA 1983 

 
Chapter 1 - Definitions & Criteria for Compulsion 
 
1. Removal of categories of mental disorder (clauses 1 – 2) 
 
The Bill removes the categories of mental illness, mental impairment, severe mental impairment and 

psychopathic disorder from the 1983 Act, relying instead on a generic definition of mental disorder, being 

‘any disorder of mind or brain’.     

 

2. Exclusions and principles in the application of the Act (clauses 3 & 10) 
 

The Bill removes the current Act’s exclusions relating to “promiscuity or other immoral conduct” and 

“sexual deviancy” in the definition of mental disorder.  It retains the position that, for the purposes of the 

Mental Health Act, dependence upon alcohol and drugs may not be construed as a mental disorder 

(clause 3).  Government rejected calls for updated exclusions relating to “sexual behaviour or orientation; 

or commission, or likely commission, of illegal or disorderly acts” (MHAC 2005), stating that there is no 

prospect of such behavioural or personality traits being construed as mental disorder, although it has in 

any case set out a version of the remaining exclusions in the draft Code of Practice (para 1B.15-6).   

 

There are no principles on the face of the revised Mental Health Act, but there must be a statement of 

principles in the revised Code of Practice (Clause 10).  In preparing these principles (which are of course 

subject to consultation, alongside the rest of the Code), the Secretary of State must have regard to, 

amongst other matters, “respect for diversity generally including, in particular, diversity of religion, culture 

and sexual orientation (within the meaning of section 35 of the Equality Act 2006)”.      
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3. The treatability test (Clauses 4 – 6) 
 

There has been a compromise over the ‘treatability test’.  The current Act requires, as a criterion for 

admission for treatment of patients with psychopathic disorder or mental impairment (s.3(2)(b)), and as a 

criterion for the imposition of treatment in the absence of consent under section 58 for any detained 

patient, that treatment “is likely to alleviate or prevent a deterioration” in the patient’s condition.  These 

criteria are abolished by the Bill, and Government initially suggested no replacement.  However, there is 

now to be a replacement wording, and the Bill now establishes that medical treatment in relation to 

mental disorder “shall be construed as … medical treatment the purpose of which is to alleviate or 

prevent a worsening of the disorder or one of its symptoms or manifestations“.  Thus the new criterion 

(which applies to all patients with the abolition of categories of mental disorder) establishes that it is 

sufficient that the intention of treatment is therapeutic, and there is to be no test of likelihood of, or 

evidence of, actual therapeutic benefit to the individual patient.  That the intended benefit may be to the 

symptoms or manifestations (signs) of the disorder, rather than the disorder itself, establishes that a 

disorder itself does not have to be deemed curable or even treatable for the Act to be available to treat its 

effects.   

 

It is important not to consider this criterion in isolation from others that establish thresholds for 

intervention. In particular, for both admission and for treatment in the absence of consent the revised Act 

requires that treatment is “appropriate” in relation to the individual patient.   

 

Revised criterion for SOAD approval of treatment. 
 

The Bill will change the current criterion for SOAD approval of s.58 treatments (and also general approval 

of s.57 treatments) from  
 

“…having regard to the likelihood of its alleviating or preventing a deterioration of his condition, 

the treatment should be given”    
 

to  
 

“…it is appropriate that the treatment should be given” 

 

The definition of “appropriate” is defined as follows: 
 

“it is appropriate for treatment to be given to a patient if the treatment is appropriate in his case, 

taking account the nature and degree of the mental disorder from which he is suffering and all 

other circumstances of the case”     

 

The definitional requirement that “treatment” may only be counted as such if its intended “purpose is to 

alleviate or prevent a worsening of the disorder or one of its symptoms or manifestations” adds little to the 

circularity of this definition.   

 

Case law since R v Wilkinson [2001], (which is summarised at pages 317-21 and 328-29 of Jones’ Mental 

Health Act Manual, Tenth edition) suggests that an appropriate test, which would reflect the real 

protections that the law should offer to patients, would be that a proposed treatment must be both in the 

patient’s best interests and a medical necessity.  These terms are raised in the draft Code of Practice, 

and we submit that they will continue to be applied even though they are not explicit in the statute.      
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4. Change in definition of “medical treatment” (Clause 9) 
 
The current s.145 definition 
 

“medical treatment includes nursing, and also includes care, habilitation and rehabilitation under 

medical supervision 

is now   
 

“medical treatment includes nursing, psychological intervention and specialist mental health 

habilitation, rehabilitation and care” 

 

It appears (in part from the explanatory note, para 49) that the intention here is to specifically indicate 

psychological interventions as valid medical treatment for mental disorder, and thus reinforce the fact that 

personality disorders fall within the reach of the Act’s powers.  It does not seem likely that this, in fact, 

changes the existing scope of the Act.     

 
Chapter 2 – Professional roles 
 

5. Approved clinicians and responsible clinicians (Clauses 11 – 19)  
 

The Bill provides that professionals who are not registered medical practitioners (i.e. doctors) can also 

take on the ‘RMO’ role.  It is anticipated that this role might be taken up by, amongst others, nurses, 

occupational therapists, psychologists and social workers.  The intention is that the role should be 

assigned by competency rather than professional status.  As such there will be competence frameworks 

established that will set out the requirements for the role, and statutorily-required and accredited training.       

 

The widening of this role has been questioned on the basis of whether a professional who is not medically 

qualified to practice as a doctor can provide the ‘objective medical expertise’ to establish that a person of 

unsound mind suffers from a true mental disorder, so justifying lawful detention under Article 5 of the 

ECHR (i.e. Winterwerp v Netherlands: see Jones p.818).   

 

The Bill does leave some of the more obvious decisions about detention in the hands of doctors (as the 

Mental Health Bill 2004, cl.14(4), similarly required doctors to undertake the ‘medical recommendations’ 

for detention), but approved clinicians and responsible clinicians are still left to provide expertise or make 

decisions that could engage Article 5 issues
1
.      

 

                                                           
1
 Possible areas engaging Article 5 include, for approved clinicians, the exercise of holding powers (s5(2)); being 

the independent assessor of the need to terminate remand hospital orders (ss.35,36); determining that prison 

transfers should be returned to prison (s.51, 53); and reporting on the need for a Tribunal application or providing 

information to a Tribunal (ss.67,76).   For responsible clinicians, the potential Article 5 issues include 

responsibility for renewals of civil detention (albeit in conjunction with another professional who may or may not be 

a doctor - see s.20 as amended by clause 6 of the Bill); responsibility for leave arrangements, including revocation 

of leave (s.17); extending detention for patients returning from leave (s.21B); discharging patients (s.23); restricting 

discharge by a Nearest Relative (s.25); providing reports on an accused’s mental condition, including advising on 

the termination of remand to hospital or interim hospital orders (s.35, 36, 38); reporting to the Home Office on 

restricted patients or patients subject to s.45A (s.49, 45B); and determining that prison transfers or remands from 

court no longer require hospital treatment (s.51, 52, 53). An RC who is not a doctor will also be able to initiate 

community treatment orders (with a AMHP’s support) and recall a person subject to a community treatment order to 

hospital (17A,E as amended).                
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Aside from Article 5 issues, the Bill also allows that approved clinicians who are not doctors could take 

decisions about medical treatment.  Under s.57, the MHAC could (but is perhaps unlikely to) appoint an 

approved clinician who is not a doctor to take the traditionally medical role in considering authorisation of 

s.57 treatments.  Under s.58, a responsible clinician who is not a doctor could complete a Form 38 (which 

technically is only a record of consent to medication or ECT, and not an authorisation of such treatment, 

but this raises the question of whether a person who is not a doctor is sufficiently expert to explain 

medical procedures and determine a person’s capacity and consent to such procedures).  A responsible 

clinician who is not a doctor would be able to authorise the continuance of treatment under s.62 whilst 

waiting for SOAD authorisation (i.e. if a patient withdraws consent, or the three-month period expires etc), 

and be responsible for authorising treatment under s.63. They may also direct the treatment of a person 

subject to a community treatment order and change such treatment requirements by written order 

(s.17B).  There are, of course, other legal limitations that the Mental Health Act over issues such as 

prescribing medicines.       

           

6. Approved Mental Health Professionals (clauses 20 - 24) 
 
The Bill replaces the title of Approved Social Worker with that of Approved Mental Health Practitioners, 

and opens up the function to professionals other than social workers.  Social services authorities are to 

retain responsibility for approving professionals, and training courses will be subject to statutory 

regulation, as well as approval by the General Social Care Council (England) or Care Council for Wales.   

 

Chapter 3 – Safeguards for patients  
  

7. Advocates (new sections 130A-D)  
 
The Bill creates a duty upon the Secretary of State (or Welsh Assembly) to provide advocacy services for 

all detained patients (except those held under sections 4, 5, 135 or 136), guardianship patients and 

patients subject to community treatment orders.  There is a new duty upon service providers to provide 

qualifying patients with information that advocacy services are available. 

 

Advocates will have an unfettered right to meet with patients in private, and to meet with professionals.  

They will have access to patient records only where a capable patient gives consent, or, in the case of an 

incapable patients, where such access would not conflict with a decision made by a deputy, donee, court 

etc, and the person holding the records agrees that such access is ‘appropriate’.           

 
8. Nearest Relatives (clauses 26-29) 
 

Civil partnerships will now be recognised as equivalent to marriage under the hierarchical list of Nearest 

Relatives at section 26.  Aside from this change, the Bill does not amend s.26 and the hierarchical list in 

that section remains to automatically appoint a Nearest Relative irrespective of a patient’s wishes.  The 

Bill amends s.29 to add patients themselves to the people who may apply for the displacement of a 

Nearest Relative, and adds the criterion of being “otherwise not a suitable person to act as such” to the 

existing criteria for displacement
2
.  The Bill rewords the provisions allowing that the application can name 

a replacement to allow that, if there is no-one named, the court can specify anyone willing to undertake 

the role that it finds suitable.   

 

                                                           
2
   The existing criteria are: 1. the Nearest Relative doesn’t  exist; 2. s/he is incapacitated; 3. s/he unreasonably 

objects to an application; 4. s/he exercises discharge powers without regard to patient or public welfare) 
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Therefore a patient can nominate their Nearest Relative only through making a court application that 

declares the person identified through the hierarchical list as “not a suitable person”.  This stops short of 

providing patient choice in the identity of their Nearest Relative
3
 (indeed, the draft Code (33A.3) states 

that “a nearest relative cannot be rendered unsuitable on the basis that another person is deemed to be 

more suitable”).  However, in a response to the parliamentary Joint Committee on Human Rights, 

although Government restated that “we do not intend that it should be possible to displace a nearest 

relative because there is another person who appears more suitable”, it also acknowledged that the 

courts are required to act compatibly with the patient’s European Convention rights under the Human 

Rights Act, and that the courts must decide on a case by case precedent
4
.  Given that the Convention 

article in question is concerned with a right to private and family life
5
, this would seem to have left the 

door open for judicial determination over how ‘not suitable’ is to be interpreted.         

 

9. ECT  (clause 30) 
 
The Bill introduces a capacity-threshold for the imposition of ECT.  Except in an emergency (using s.62 

powers), ECT may not be given to a patient who has capacity to refuse consent to it, and may only be 

given to an incapacitated patient where it does not conflict with any advance directive, decision of a 

donee or deputy or decision of the Court of Protection.   

 

It will also be a requirement that a Second Opinion Appointed Doctor must approve ECT treatment for 

any person under 18 years old, whether or not that patient is detained under the Act and whether or not 

that patient consents to the treatment.          

 
10. Children and age-appropriate treatment  
 
New provisions (section 131A) provide that, for any patient under the age of 18 who is admitted informally 

or under the Act’s powers, the hospital managers will consult with a person who appears to them to have 

knowledge or experience of cases involving minors and shall then ensure that the environment is suitable 

having regard to his age (subject to his needs).  Note that the person consulted need not have any 

specific professional qualification.     

 

Chapter 4 - Supervised Community Treatment    
 
11. Community Treatment Orders (CTO)  (clauses 32 – 35)   
 
This new power creates a version of supervised discharge with a power to require compliance with a 

treatment regime, and powers of recall in the face of default or for other reasons of concern.  The order
6
 

is made by the responsible clinician (who need not be a doctor, see 5 above) if s/he has a supporting 

AMHP’s recommendation.  The order will be provided by a new section 17A of the MHA 1983.    

                                                           
3
  It is notable, however, that a person deprived of his or her liberty under the new ‘Bournewood’ provisions can, if 

s/he has capacity to do so, choose his or her ‘representative’ (see 15 below), where the representative has a 
broadly similar role.  

4
  Joint Committee on Human Rights (2007) Legislative Scrutiny: Seventh Progress Report HL Paper 112, HC 555, 

pages 25-6.  May 2007. 
5
   i.e. ECHR Article 8.  Some lawyers have suggested that the amendments to this part of the Act do not, in any 

case, go far enough in limiting interference with patients’ private and family life to that which is proportionate, and 
there may be further legal challenges to these provisions.      

6
    The Act as amended uses the term ‘order’ although it has been argued that this is a term normally reserved for 

powers of the courts.  For this reason we have used the abbreviation “CTO” although the statute uses both 
“community treatment order” and “supervised community treatment”.  It appears to be a tradition that community 
powers in English law must have indeterminate names (cf. supervised discharge).      
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A responsible clinician may not grant or extend leave of absence under s.17 for more than seven days (or 

for an indefinite period) unless s/he “first considers whether the patient should be dealt with under section 

17A instead”.   

 

Supervised discharge is abolished by the amendment Act – those patients subject to its powers when the 

new law comes into force could have their supervised discharge converted into a CTO (under a special 

transitional power) or could be discharged, detained or placed under guardianship.        

 

CTOs have the same duration and renewal periods as section 3 – six months initially, then renewed for 

six months, then renewed annually.     

 

The criteria for placing a patient on a CTO is that the patient is detained following an application for 

admission for treatment, and it is necessary for his health and safety or for the protection of other persons 

that the patient receives treatment, that it can be provided outside of hospital (subject to a power of recall) 

and that it is necessary that the responsible clinician should have the power of recall.   

 

In determining the necessity of the latter, the responsible clinician must  

“in particular, consider, having regard to the patient’s history of mental disorder and any other 

relevant factors, what risk there would be of a deterioration of the patient’s condition if he were 

not detained in a hospital (as a result, for example, of his refusing or neglecting to receive the 

medical treatment he requires for his mental disorder)”  (s.17A(5)(d))). 

 

This does not establish any particular ‘revolving door’ threshold for using CTOs, although a patient might 

challenge a CTO invoked without “regard to the patient’s history of mental disorder” (and this will be an 

explicit criterion for the MHRT to consider on appeals
7
).  It is therefore possible that CTOs could be used 

to discharge patients from their first admission under section 3.   

 

The CTO power includes a power to set conditions that will be applicable to the patient whilst it remains in 

force.  Such conditions must be limited to those that are “necessary or appropriate” to: 

• ensure that the patient receives medical treatment, or  

• prevents risk of harm for the patient’s health or safety, or 

• protects other persons.   

All CTO patients will be subject to the condition that they make themselves available for medical 

examination, including by a SOAD.  The proposed wide-ranging power to require that a patient could be 

made to “abstain from particular conduct” has been dropped.       

 

The responsible clinician can recall the patient to hospital by notice in writing (exercisable immediately).  

S/he can revoke the CTO (in which case the patient is treated as if s/he had remained in hospital 

throughout the CTO period) only with agreement by an AMHP.   

 

Consent to treatment provisions & CTOs  
 

Although the responsible clinician may specify that the patient receives medical treatment in accordance 

with his/her directions whilst on a CTO (section 17B(3)(c)), generally speaking, treatment cannot be given 

against the patient’s will (except in an emergency)
8
.  Instead, the proposed new Part 4A will apply. Part 

                                                           
7
  See MHA 1983 Section 72(1A) as amended. 

8
    Although, if a patient is incapacitated, then his/her resistance to treatment can be overcome by force whilst they 

remain on a CTO (section 64G).  Although technically this takes place under ‘emergency’ powers, as these mirror 
the criteria established by the current s.62, the scope of such powers is rather broad, and includes immediate 



page 7 of 12 

4A technically ‘trumps’ Mental Capacity Act powers, but largely reproduces them in relation to treatments 

other than medication for mental disorder and ECT.   

 

Part 4A is convoluted in its drafting and it is unlikely that mental health professionals will be able to 

interpret the statute without detailed explanatory guidance.  We set out below our interpretation of these 

clauses; the Department of Health’s tabulated account of them is at para 111 of the Bill’s Explanatory 

Notes.  

 
Adult or Child CTO patients:  

Medication for mental disorder after the first month of CTO (or three months from its first 

administration as an inpatient, whichever is later). 

Treatment may be given under Part 4A if: 

• a SOAD certificate is issued authorising the treatment.  The SOAD is appointed in the normal 

way by the MHAC.  The criteria for the SOAD authorisation is that “it is appropriate for the 

treatment to be given” (s.64C(4)(a) – see under the heading ‘revised criterion for SOAD 

approval of treatment’ at 3 above for commentary on this), but also that the patient either has 

capacity and consents, or else lacks capacity.  The consultative process is described at 

s.64H(3) in terms echoing s.58(4): as with SOADs, the certifying doctor has a duty to consult 

with two statutory consultees but no duty to consult with either the patient or the responsible 

clinician (these matters are left to the Code as now); or 

• there was such a SOAD certificate, but it has been withdrawn by the MHAC, and the 

responsible clinician is continuing treatment on the grounds that discontinuance of the treatment 

would cause the patient serious suffering, using the provisions of s.64H(7)  (equivalent to 

s.62(2) for detained patients); or   

• the treatment is immediately necessary and the patient has capacity and consents to its 

administration (s.64B(3)(b)(i)); or 

• the treatment is immediately necessary and the patient lacks capacity, but a donee or deputy or 

the court of protection consents to it on his or her behalf (s.64B(3)(b)(ii)); or  

• the patient lacks capacity and may resist the treatment, but force may be justified as 

proportionate response to the likelihood of serious harm to the patient, and the treatment is 

either:  

• immediately necessary to save the patient’s life; or  

• (not being irreversible) is immediately necessary to prevent serious deterioration; or 

• (being neither irreversible nor hazardous) is immediately necessary to alleviate serious 

suffering; or  

• (being neither irreversible nor hazardous, and the minimum interference necessary) is 

immediately necessary to prevent the patient from behaving violently or being a danger to 

her/himself or others (s.64G).   

 

The above also applies to ECT for adult patients.  A SOAD certificate would be required to give ECT 

to any patient under 18 years of age regardless of their legal status.    

 
Adult CTO patients (16 years or older):  
Medical treatment that is neither medication for mental disorder after first month of CTO (or three 

months from its first administration as an inpatient, whichever is later), nor ECT at any time,   

Treatment may be given under Part 4A if 

• the patient has capacity and gives consent (s.64B(3)(b)(i)); or 

                                                                                                                                                                                           
necessity ‘to prevent a serious deterioration of the patient’s condition’ or to alleviate serious suffering’ (64G(3)(b) 
and (c)).       
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• the patient lacks capacity but a donee, deputy or the court of protection consents to it on his or 

her behalf (s.64B(3)(b)(ii)); or  

• the patient lacks capacity, does not resist the treatment, and the treatment does not conflict with 

any advance directive or decision made by a donee or the court of protection (and the patient 

either does not object or does not resist the administration of treatment to the extent that force 

would be required) (s.64D); or 

• the patient lacks capacity and may resist the treatment but force may be justified as 

proportionate response to the likelihood of serious harm to the patient, and the treatment is 

either:  

• immediately necessary to save the patient’s life; or  

• (not being irreversible) is immediately necessary to prevent serious deterioration; or 

• (being neither irreversible nor hazardous) is immediately necessary to alleviate serious 

suffering; or  

• (being neither irreversible nor hazardous, and the minimum interference necessary) is 

immediately necessary to prevent the patient from behaving violently or being a danger to 

her/himself or others (s.64G).   

 
Child CTO patients (under 16 yrs):  
Medical treatment that is neither medication for mental disorder after the first month of CTO (or three 

months from its first administration as an inpatient, whichever is later), nor ECT at any time 

Treatment may be given under Part 4A if: 

• the patient has capacity and gives consent (s.64E(6)(i)); or 

• the patient lacks capacity but either does not object to, or does not physically resist the 

administration of the treatment (s.64F); or  

• the patient lacks capacity and may resist the treatment but force may be justified as 

proportionate response to the likelihood of serious harm to the patient, and the treatment is 

either:  

• immediately necessary to save the patient’s life; or  

• (not being irreversible) is immediately necessary to prevent serious deterioration; or 

• (being neither irreversible nor hazardous) is immediately necessary to alleviate serious 

suffering; or  

• (being neither irreversible nor hazardous, and the minimum interference necessary) is 

immediately necessary to prevent the patient from behaving violently or being a danger to 

her/himself or others (s.64G).   

 

Adult or Child CTO patients, if recalled to hospital or if the CTO is revoked upon recall  
Medication for mental disorder  

The following rules govern the giving of treatment: 

• in general terms, the patient is treated for the purposes of consent to treatment as if s/he had 

remained liable to be detained since the making of the CTO.  Any Form 39 SOAD authorisation 

under section 58(3)(b) that was in place prior to the patient leaving hospital on a CTO (or, less 

probably, any Form 38 certificate issued prior to the CTO, provided that the patient is still 

consenting) will come back into force, unless:  

• if the patient was still in the first month of the CTO, or it is not yet three months since the first 

administration of medication under the Act’s powers (whichever is later), then treatment with 

medication for mental disorder can be given under the authority of the responsible clinician 

without formality; or   

• during the 72 hours of recall, if the CTO has lasted more than a month, and during its 

duration a Part 4A SOAD certificate has been issued that specifically provides that treatment 

could continue were the patient to be recalled to hospital, then that certificate would provide 
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the authority for treatment and must be deemed to ‘trump’ any SOAD certificate issued 

before the CTO was initiated (s.62A(4)); or  

• if there was such a Part 4A SOAD certificate, but it had been withdrawn by the MHAC, the 

responsible clinician could continue treatment under s.64H(7) powers whilst the patient was 

recalled (i.e. on the grounds equivalent to s.62(2) that discontinuance of the treatment would 

cause the patient serious suffering); or  

• if a previously extant Form 38 or 39 would have been the authority for treatment were it not 

for the fact that it had been withdrawn, whether by the MHAC under its statutory powers 

(Form 39) or by the patient withdrawing consent (Form 38), the provisions of s.62(2) would 

allow the responsible clinician to continue treatment pending compliance with s.58 if s/he 

considers that discontinuance of treatment would cause the patient serious suffering.     

 

The above also applies to ECT for adult patients.  A SOAD certificate would be required to give 

ECT to any patient under 18 years of age regardless of their legal status.    

 

We have noted in a previous briefing that the Bill requires SOADs to certify that a CTO patient consents 

to treatment falling within section 58, whereas of course the responsible clinician can do so for inpatients 

liable to detention.  The apparent justification for this (e.g. Explanatory Note, 110) is that the Government 

envisages SOADs making quite complex authorisations that anticipate, for example, the patient’s recall to 

hospital, as SOADs (but not responsible clinicians) will be empowered to authorise, in advance, that 

treatment without consent may be administered in such circumstances.  We have some outstanding 

concerns about this, especially whether a SOAD certification that a patient consents to treatment, which 

also authorises the compulsory administration of that treatment in hospital should that patient withdraw 

consent or compliance, can be reconciled with the Code of Practice principle that “permission given under 

any undue or unfair pressure is not consent” (15.13)).  We also take the view that SOADS should be 

urged to be cautious in certifying that treatment would be ‘appropriate’ in circumstances (i.e. a patient’s 

recall to hospital) where many factors about the patient and other relevant matters cannot be foreseen.   

 

12. Chapter 5 - MHRTs (clauses 36 – 37) 
 

Section 68 now requires automatic referrals to the MHRT of any detained or CTO patient after six 

months, if the patient has not exercised their right to apply themselves.  There is a power to shorten this 

period.    

 

13. Chapter 7 – Restricted Patients (clauses 39-40) 
 

Section 41 is amended (and consequential amendments made) to remove the power to make time-limited 

restriction orders. Although this means more indeterminate restriction orders, there is an argument that 

time-limited restriction orders are in effect a form of sentencing tariff and as such are incompatible with 

measures that should have a clinical justification at root.  This change in the law is not retrospective: time-

limited restriction orders made before the change of law will remain time-limited.          

 

14. Chapter 8 – Miscellaneous  
 

Ill-treatment (clause 41) 
The maximum penalty for ill-treatment or wilful neglect of a patient (s.127) is extended 

from two to five years imprisonment. 
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Informal admission of 16 and 17 years olds (clause 42) 
Section 131 is amended so that a person with parental responsibility cannot override the 

consent, or refusal of consent, of a patient aged 16 or 17 with regard to admission to 

hospital.   

   
Transfers between places of safety (clause 43)   
Sections 135 and 136 are amended to allow transfers between places of safety within 

the 72-hour detention period.   

 
Foundation Trusts’ managers’ hearings (clause 44) 
The limitations on Foundation Trusts’ powers regarding managers’ hearings are reversed (see 

Policy Briefing 15): Foundation Trusts will be able to delegate managers’ hearing roles in the 

same way as other NHS trusts do so.      

 

Victims’ rights (new schedule 5A?) 
Rights to information about and representation at MHRT hearings, etc, are extended to the 

victims of violent or sexual acts perpetrated by unrestricted patients detained under sections 37 

or 47.  These rights have applied to patients who are detained under sections 37 or 47 with 

restriction orders since 2005
9
.  Victims will be able to liaise with clinical teams through a probation 

board Victims Liaison Officer.     

   

 

 

Part 2– amendments to the MCA 2005 
 

15. Hospital and Care Home Residents – Deprivation of Liberty 
 

As enacted, the Mental Capacity Act was not designed to authorise any deprivation of the liberty of 

incapacitated patients.  Clauses 38 – 39 of the Mental Health Bill amend the Mental Capacity Act to allow 

that a person may be lawfully deprived of his or her liberty under MCA powers if: 

(i) this is necessary for life-sustaining treatment or any vital act (i.e. an act required to prevent 

serious deterioration in a patient’s condition), in which case the deprivation may be justified 

on grounds of necessity; 

(ii) such deprivation is giving effect to a relevant decision of the Court of Protection; or 

(iii) the deprivation is authorised under the new ‘Bournewood’ procedures introduced into the 

MCA by the Bill.   

 

Criteria & Procedure for Bournewood procedures 

A person (P) must be aged 18 or over, suffering from mental disorder, and incapacitated to decide about 

residency to be eligible under the new provision listed at (iii) above.  If the circumstances amounting to a 

deprivation of liberty would conflict with any advance decision made by P, or any decision made by P’s 

attorney or deputy under the MCA, then the new power cannot override that refusal.  If P objects to the 

circumstances of his or her deprivation of liberty, and could be detained under the MHA, then the MHA 

should be used.  On the other hand, if P’s objections conflict with a decision made by an attorney or 

deputy, they can be overridden on that basis and the new MCA power used for authority. 

 

                                                           
9
 See MHAC Eleventh Biennial Report, paras 5.118 – 5.122  
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The standard procedure for authorising deprivation of liberty is that, on the request of the hospital or care 

home managers, the commissioning PCT (for hospitals in England), or local authority (for care homes) 

must appoint independent persons to undertake separate mental health and best interests assessments.  

If the assessors (the details of which are to established in regulations not yet available) determine that P 

is suffering from mental disorder, lacks capacity to consent to residence in a hospital or care home, and 

that residence amounts to a deprivation of liberty that is in P’s best interests, necessary to prevent harm 

to P, and a proportionate response to the likelihood of such harm, the PCT or local authority will authorise 

the deprivation of liberty.  It may make conditions, and may vary the length of the authorisation for up to a 

year (determined by the best interests assessor).  A review of an authorisation can be required at any 

time by P, his or her representative, or the detaining body.  Assessors are allowed to rely upon ‘existing 

assessments’ that are no more than a year old.  If any assessment determines that the conditions of 

lawful deprivation of liberty are not met, the hospital or care home would have to review P’s situation and 

ensure that no deprivation of liberty continues.  

 

Urgent Procedure 

There is also an urgent procedure, in which the hospital or care home managers can authorise 

themselves to deprive P of liberty for up to seven days.  The supervising authority (the commissioning 

PCT or local authority) can extend this for a further seven days whilst the standard authorisation 

assessments are carried out.            

 

Representatives & advocates 

P’s ‘representative’ can be chosen by P if P has capacity to make that choice, or by P’s attorney or 

deputy (if there is one); or by the best interests assessor or the supervisory body.  The representative is 

expected to support P in matters relating to the authorisation of deprivation of liberty, and has a right to 

require a review or appeal to the Court of protection on P’s behalf.  Where there is no representative, the 

supervisory body must appoint an independent mental capacity advocate to undertake the function.   
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Annex A   
 

Department of Health press release on Mental Health Act 2007 
 

Government Welcomes Passing of Mental Health Bill as Vital to Community Care 
 
Health minister Ivan Lewis and mental health tsar Professor Louis Appleby both welcomed the final stages of the 
parliamentary passage of the Mental Health Bill as a vital step towards modern community services. 
 
The Bill, which completed its passage through Parliament on 4 July, will allow psychiatrists to require patients to take 
treatment following discharge from hospital if they are a risk to themselves or others. It will also strengthen patients' 
rights by providing advocacy support for anyone who is detained, and create new roles for experienced non-medical 
professionals. 
 
Health minister Ivan Lewis said: 
 
"The Mental Health Bill makes mental health law fit for purpose in  
the 21st century.   We will consult publicly in the autumn on the  
Code of Practice and on regulations to underpin the legislation, and a comprehensive implementation programme is 
in place.  As Minister with responsibility for Mental Health, I look forward to implementing these changes within the 
wider framework of investing in and improving mental health services.  We will look to do this in partnership with the 
many stakeholders in mental health services, and with service users and their representatives." 
 
Professor Louis Appleby says: 
 
"I am delighted the Mental Health Bill has been passed with all the main government proposals intact, and that we 
were able to reach agreement with the MPs and peers who expressed concerns about aspects of the Bill.  
 
"These new measures will enable some people with serious mental health problems to be treated in the community 
under supervision, so that their condition can be properly monitored and steps taken to prevent relapse.  This is good 
for the patients, their families and for the public generally. The Bill will also make it easier for patients with personality 
disorder to get the treatment they need." 
 
The Bill makes several improvements to previous legislation, including: 
 

• new powers to place patients who have been detained in hospital on Community Treatment Orders, which will 
ensure that patients comply with their treatment.  This will allow patients to be treated in the community, and will 
reduce the risk of their relapsing.  CTOs are already used in Scotland and in other countries; 

 

• a new requirement that patients can only be detained if appropriate treatment is available for their mental 
disorder or to treat its symptoms and manifestations; 

 

• children and young people to receive treatment for a mental disorder in an environment that is suitable for their 
age and geared to meet their needs. This builds on a commitment made last November to ensure that, within 
two years, no child under 16 years of age is treated on an adult ward. Now all hospital managers will have a 
duty to ensure that all patients aged under 18 are placed in suitable settings, unless needs dictate otherwise. 

 

• statutory advocacy services will be introduced to support patients detained under the Mental Health Act and to 
champion their rights. 

 

• more rights for victims of violent and sexual crimes committed by mentally disordered offenders - they will now 
know when offenders are discharged back into the community and have the right to make representations about 
their discharge. 

 

• tackling two Human Rights incompatibilities, one in relation to the arrangements for Nearest Relatives under the 
Mental Health Act and the other in relation to safeguards for people deprived of their liberty in their best interests 
who do not meet the criteria for treatment and safeguards under the Mental Health Act. 

 
 
                       


